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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC12-01300 
CASE NAME: KAY VS IVRY 
HEARING ON MOTION TO/FOR ASSIGNMENT ORDER FILED BY STEVEN KAY 
* TENTATIVE RULING: * 
 
This motion is continued at movant’s request to November 8, 2019. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC12-01300 
CASE NAME: KAY VS IVRY 
HEARING ON MOTION TO/FOR CHARGE MEMBER'S INTEREST IN LIMITED 
LIABILTY COMPL FILED BY STEVEN KAY 
* TENTATIVE RULING: * 
 
The unopposed motion for charging order is continued to November 8, 2019.  The motion has 
been served on the debtor, but it must also be served on all the members of the LLC.  Code of 
Civil Procedure § 780.320(a).  Judgment creditor must file proof that such service has been 
accomplished by no later than October 25. 
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 3.  TIME:  9:00   CASE#: MSC16-02049 
CASE NAME: KIRKER VS LICO 
HEARING ON MOTION TO/FOR: COMPEL TESTIMONY AT DEPOSITION AND 
DISCOVERY, FILED BY MICHAEL E KIRKER, LISA A KIRKER 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion to compel discovery is denied.  Sanctions of $900 are awarded, payable by 
plaintiffs to counsel for defendants within 30 days after service of an Order After Hearing 
hereon. 
 
Most of this motion is identical to a motion filed in May 2018, by plaintiffs’ then-counsel.  Indeed, 
rather than briefing the matter anew, plaintiffs have simply copied the brief and supporting 
declaration provided by their counsel in 2018.  The economy of effort is commendable.  Not 
commendable are the undisclosed refiling of the previously denied motion, and the extreme 
untimeliness thereof.  The Court denied this exact motion on June 15, 2018, on the ground that 
it was untimely filed, being more than 30 days following the Discovery Facilitator 
recommendation.  Plaintiffs’ present motion does not mention that prior denial (which is reason 
enough in itself for the present denial).  Nor do they explain why a motion that was fatally 
untimely in June 2018 could be timely in October 2019 – another reason for the present denial. 
 
That leaves only the abortive deposition notice from March 2019, which has not been previously 
addressed in a motion.  Plaintiffs, however, present no declaration in support of their motion.  
For defendants’ part, their counsel does provide a declaration that he and prior counsel were 
discussing convenient dates, with the ball in plaintiffs’ counsel’s court, when he withdrew from 
the case.  He reports that there have been no discussions about that deposition since then. 
 
This doesn’t mean plaintiffs don’t get the deposition; they can renotice it now, or (better yet) just 
contact counsel to resume the discussion of suitable dates.  It does mean that they can’t get an 
order compelling the deposition now, because defendants have never refused to appear for it. 
 
The Court adds that both sides’ fulminations about the underlying merits of the case are quite 
beside the point on a discovery motion like this one. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00030 
CASE NAME: BRITTON VS WELLS FARGO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN THE ALTERNATIVE 
SMRY ADJUDICATION FILED BY WELLS FARGO BANK N.A. 
* TENTATIVE RULING: * 
 
Defendant Wells Fargo moves for summary judgment.  The motion is granted.  Wells Fargo 
must prepare a judgment, separate from the order on this motion. 

After several rounds of amendment and demurrer practice, the only claims remaining in plaintiff 
Jennifer Britton’s fourth amended complaint are (1) for violation of Civil Code § 2923.6 by failing 
to make a determination on Britton’s completed package for loan modification; and (2) for 
violation of Civil Code § 2923.7 in that no single point of contact was provided to Britton after 
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she commenced communicating with Wells Fargo regarding a loan modification.  (Co-plaintiff 
Sherry DeLaura has dropped out of the case, having dismissed her complaint.) 

Wells Fargo contends that it has proved there were no violations of these two statutes.  It 
argues that there was no violation of § 2923.6, because plaintiff’s November-December 2016 
application was incomplete and therefore Wells Fargo was not obligated to make a 
determination on it.  It argues that there was no violation of § 2923.7 because a single point of 
contact, namely Chris Mooney, was provided and worked with plaintiff.  Plaintiff’s opposition 
seeks to dispute both of these arguments factually. 

It doesn’t matter.  Even if plaintiff is right that Wells Fargo violated these statutes, there remains 
no viable cause of action because of subsequent events. 

Violation of Civil Code § 2923.6 

Plaintiff alleges that Wells Fargo violated § 2923.6 by failing to make a determination on 
Jennifer Britton’s completed package for loan modification.  FAC at ¶ 34. 

Civil Code § 2923.6 prohibits “dual tracking”, wherein a “borrower’s mortgage servicer, a 
mortgage service, mortgagee, trustee, beneficiary, or authorized agent” records a notice of 
default or notice of sale, notwithstanding a pending application for a first lien loan modification.  
The ban on “dual tracking” becomes effective once the borrower submits a “complete 
application for a first lien loan modification.”  Civ. Code § 2923.6(c). 

The parties dispute whether the November-December 2016 loan application was complete.  
However, that argument is immaterial because there is no dispute that Britton completed a 
January 2017 loan modification application that Wells Fargo did in fact process.  See UMF 14, 
15.  No matter whether Wells Fargo was wrong in refusing to process the earlier application, 
therefore, any such violation was corrected or cured by the processing of the second.  Or to put 
the same point differently, plaintiff can assert no harm or damages caused by the asserted 
violation with respect to the first application.  See Civil Code § 2924.12(c).  Plaintiff’s cause of 
action for violation of Civil Code § 2923.6 has no merit. 

Violation of § 2923.7 

Plaintiff alleges that Wells Fargo violated Civil Code § 2923.7 because no single point of contact 
(SPOC) was provided to Britton after she commenced communicating with Wells Fargo 
regarding a loan modification.  FAC at ¶ 14. 

Civil Code § 2923.7(a) requires a SPOC to be appointed when a borrower “requests a 
foreclosure prevention alternative,” such as a loan modification.  But the Homeowner’s Bill of 
Rights provides a private right of action only for a material violation of section 2923.7. See Cal. 
Civ. Code § 2924.12.  “A material violation is one where ‘the alleged violation affected a 
plaintiff’s loan obligations or the modification process.’”  Shupe v. Nationstar Mortg. LLC 
(E.D.Cal. 2017) 231 F.Supp.3d 597, 603.  Although the parties dispute whether plaintiff had 
multiple persons act as her SPOC, it is undisputed that Wells Fargo eventually processed 
Britton’s loan modification application.  UMF 15.  That is sufficient to prove that the asserted 
multiplicity of points of contact, if there were multiples, is inconsequential.  Plaintiff does not try 
to suggest that her unsuccessful application would have been successful if only she’d had an 
SPOC.  As a consequence, Plaintiff’s cause of action for violation of § 2923.7 has no merit. 
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Injunctive Relief 

Because Plaintiff’s claim for injunctive relief is premised on her claims for violation of Civil Code 
§§ 2923.6 and 2923.7, and because Defendant has demonstrated that it is entitled to summary 
judgment on those claims, it is also entitled to summary judgment on Plaintiff’s claim for 
injunctive relief. 

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to the disposition of 
the MSA. See CCP § 437c(q).  Here, there were none. 

  

 5.  TIME:  9:00   CASE#: MSC17-00630 
CASE NAME: FAIRMONT RIDING VS. PESTANA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of FAIRMONT RIDING 
CLUB, LLC FILED BY MARCIA SHEEHY, DANIEL F SHEEHY 
* TENTATIVE RULING: * 
 
The demurrer of defendants Daniel and Marcia Sheehy to the First Cause of Action of plaintiff’s 
Second Amended Complaint (SAC) is sustained with leave to amend. 
 
Previously, defendants demurred to the first three causes of action of the First Amended 
Complaint (FAC).  The court overruled the demurrer as to the two contractual interference, 
claims, but sustained it with leave to amend as to the cause of action for promissory fraud.  The 
basis for the ruling was that the FAC failed to allege that plaintiffs acted in reliance on defendant 
Daniel Sheehy’s alleged promise to take a break and lay low from the facility for several months.  
Further, plaintiffs were damaged by Sheehy’s tortious interference rather than by his promise 
not to interfere. 
 
The promissory fraud/concealment count in the SAC relies on two alleged misrepresentations or 
concealments, one old and the other newly added.  The old one is the one adduced in the FAC:  
Sheehy’s alleged misrepresentation that he would stay out of Fairmont’s business, or (putting 
the same thing negatively) his concealment of his intention of continuing to interfere with and 
sabotage Fairmont’s business.  The new one is his concealment (and, through another speaker, 
Flores, his affirmative misrepresentation) of his control of East Bay Ranch and Handyman 
Services (EBRHS).  The Court addresses the two allegations separately. 
 
As to the alleged misrepresentation about Sheehy’s intention to interfere, the analysis is the 
same as on the demurrer to the FAC.  It remains true that there is no allegation of either reliance 
on Sheehy’s assurance as such, or of damages caused by Sheehy’s assurance as such.  
Rather, it remains true that the harm allegedly suffered by Fairmont – the loss of the 22 horse 
customers – resulted from Sheehy’s interference, not from his lying about whether he would 
interfere. 
 
The plaintiff in LiMandri v. Judkins (1997) 52 Cal.App.4th 326, adopted a strategy similar to the 
ones plaintiffs do here.  In that case, a client hoping for a recovery in an environmental 
contamination case first gave a lien on his recovery to his contingent fee attorney and then gave 
a second lien to a lender.  The contingent fee attorney later sued the attorney for the lender for 
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trying to make the lender’s lien superior to his own and for failing to disclose the intent to do so.  
The court ruled the contingent fee attorney had validly stated a claim for interference with 
contract, but not for nondisclosure.  The court gave several reasons why.  One of them was that 
the court was unaware of any authority imposing “liability on an intentional tortfeasor for failing 
to disclose his . . . tortious intent before committing a tort.”  (Id. at 338.) 
 
In Bank of America v. Sup. Ct. (2011) 198 Cal.App.4th 862, 872-873, the court relied on LiMandri 
to hold that a large lender during the financial crisis, Countrywide, could not be held liable to 
homebuyers for failing to disclose to them its alleged scheme to “defraud its investors by selling 
them mortgage pools at inflated values.”  It could only be liable to those investors for the fraud 
directed at them. 
 
These cases reaffirm the court’s conclusion that while plaintiffs can sue the Sheehy defendants 
for interference with plaintiffs’ economic advantage, they cannot sue the Sheehy defendants for 
the promise not to conduct such interference. 
 
There is nothing new in the SAC that would rescue this part of plaintiffs’ promissory 
fraud/concealment cause of action from the result already ruled by the Court in the FAC. 
 
The second and new alleged misrepresentation arises from the allegation that Sheehy (and, at 
his urging, Ms. Flores) concealed the fact that Sheehy controls EBRHS.  This theory of 
misrepresentation was not alleged before, and thus was not addressed on the demurrer to the 
FAC.  It has problems of its own, however. 
 
The Sheehys urge first that this states no claim against them because the affirmative 
misrepresentation is alleged to have come from Flores, not Sheehy.  That argument is 
misdirected, for two reasons.  First, Flores is alleged to have made this misrepresentation on the 
urging of Sheehy.  If it was otherwise fraudulent, therefore, Sheehy could be responsible for it.  
And second, Sheehy is also accused of concealment of his controlling connection to EBRHS.  If 
that fact was material and Sheehy concealed it, that too could lead to his own responsibility. 
 
Problems, however, arise from the asserted materiality of the misrepresentation, and the alleged 
harm that resulted from it. 
 
Insofar as plaintiffs want to tie this misrepresentation to the basic damages asserted in this 
lawsuit – the loss of the business of the 22 horses – plaintiffs’ theory does not hang together.  
The overall theory of plaintiffs’ interference tort claims is that plaintiffs needed the services of 
EBRHS and its personnel in order to be able to accommodate that many horses, and that 
Sheehy interfered to cause EBRHS to refuse to provide the needed staffing.  The basic 
disharmony here is in plaintiffs’ allegations about the role of EBRHS in their business capacity.  
The theory of the interference torts is that Sheehy wronged plaintiffs by causing EBRHS to 
withhold its services.  But the theory now asserted is that Sheehy acted wrongfully in inducing 
plaintiffs to hire and use EBRHS.  So which is it – that plaintiffs’ business was sabotaged by 
causing plaintiffs to use EBRHS, or by causing plaintiffs not to use EBRHS? 
 
Plaintiffs’ answer to that might be along the lines that the real problem was that they counted on 
EBRHS to provide adequate support, and it in fact provided inadequate support.  This ties in 
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with plaintiffs’ other theory of fraud damages, namely the money they paid to EBRHS for what 
they allege to have been inadequate service.  Standing on its own, that might be a viable theory.  
If I hire a plumber based on my neighbor’s representation that he has no connection with the 
plumber and the plumber is excellent, while the truth is that the plumber is my neighbor’s 
brother-in-law whom he knows to be totally incompetent, that might state a fraud claim against 
the neighbor as well as a claim against the plumber. 
 
But the link still missing in this chain of logic is the causal connection between the poor quality of 
EBRHS’s services, on one hand, and Sheehy’s alleged control of it, on the other.  The latter fact 
is the subject of the present fraud count.  But there is no allegation that if plaintiffs had known 
that Sheehy controlled EBRHS, it would have made any difference to their decision-making or to 
the damage to their business. 
 
Consider, for analytical purposes:  What if Sheehy had concealed his control of EBRHS, but 
EBRHS had actually provided excellent service?  The concealment might be criticized as 
underhanded, but plaintiffs would have suffered no damage by it.  And conversely, what if 
Sheehy had revealed his control of EBRHS, and EBRHS had provided lousy service?  Plaintiffs 
would have been harmed by the lousy service, but not by Sheehy’s control. 
 
To state a causal connection, plaintiffs would have to allege that had they known at the start that 
Sheehy controlled EBRHS, they would have refused to hire EBRHS simply because of Sheehy’s 
control of it.  Plaintiffs don’t allege that.  On the contrary, while they allege they didn’t know 
Sheehy controls EBRHS, they clearly did know of a close connection between the two.  It was 
Sheehy (and Pestana) who brought EBRHS to the Fairmont business to start with – and 
plaintiffs knew that.  So how does the fact of Sheehy’s control of EBRHS – the fact allegedly 
misrepresented and concealed here – make a difference? 
 
It would make a difference if plaintiffs could allege that had they known of Sheehy’s control, they 
would have hired someone else from the start.  But they don’t allege either that they could have 
done so, or that they would have done so. 
 
The Court grants plaintiffs leave to amend one more time on this count, because they may be 
able to make allegations that fill in these causal blanks.  In doing so, however, plaintiffs should 
drop the effort to base this cause of action on the alleged misrepresentation of Sheehy’s intent 
to interfere – his response to the 2/24/17 e-mail, in other words.  Plaintiffs have played that 
theory out to its end, and it doesn’t work. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00790 
CASE NAME: WALKER VS G.C. BLOCK 
HEARING ON MOTION TO/FOR STRIKE DEF'S MEMORANDUM OF COSTS FILED 
BY ALVA DENISE WALKER, CLEVE ROBERT WALKER, LINDSEY JAMEICE 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion to strike defendants’ memorandum of costs is granted. 
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This case was tried to a jury, which awarded modest verdicts for plaintiffs totaling $18,920, 
allocated as follows:  $10,420 to plaintiff Denise Walker; $7,500 to Cleve Walker; and $500 to 
Lindsey Walker.  (For clarity, and meaning no disrespect, the Court will use first names.) 
 
Each side has filed a memorandum of costs – plaintiffs on the basis that they prevailed at trial, 
and defendants on the basis that they had made a § 998 offer for less than plaintiffs ended up 
winning at trial.  Plaintiffs move to strike defendants’ memorandum of costs on the ground that 
defendants’ § 998 offer was legally invalid (this Line 6).  Conversely, defendants have moved to 
strike or tax plaintiffs’ memorandum of costs primarily on the strength of the § 998 offer (Line 7).  
On both motions the basic issue is the same, namely whether defendants’ § 998 offer was or 
was not legally valid and effective.  The Court has little difficulty in ruling that the § 998 offer was 
invalid, and cannot be used to deny costs to the plaintiffs or award costs to the defendants. 
 
Defendants’ § 998 offer was made in June 2018 jointly to all three plaintiffs in the case.  
Defendants offered to pay $20,001 in complete settlement of the case.  They did not allocate 
this sum as among the plaintiffs, and the offer was conditioned on acceptance by all three. 
 
That is enough to show that the offer was invalid, and cannot be used to shift liability for costs in 
this case.  As a recent case has summarized: 
 

“In general, ‘“a section 998 offer made to multiple parties is valid only if it is 
expressly apportioned among them and not conditioned on acceptance by all of 
them.”’”  (Peterson v. John Crane, Inc. (2007) 154 Cal.App.4th 498, 505 
(Peterson); accord, Menees v. Andrews (2004) 122 Cal.App.4th 1540, 1544 [“It 
has long been held that a section 998 offer is effective to shift liability for costs 
only where the offer was properly allocated as to multiple offerees and was made 
in a manner allowing individual offerees to accept or reject it.”].) “There is an 
exception to this rule: where there is more than one plaintiff, a defendant may still 
extend a single joint offer, conditioned upon acceptance by all of them, if the 
separate plaintiffs have a ‘unity of interest such that there is a single, indivisible 
injury.’” (Peterson, at p. 505.) For example, parties with such a unity of interest 
include spouses who suffer an injury to community property. (Gonzalez, supra, 
20 Cal.App.5th at p. 163, citing Vick v. DaCorsi (2003) 110 Cal.App.4th 206, 
210–211.) 

 
Williams v. Pep Boys Manny Moe & Jack (2018) 27 Cal.App.5th 225, 242-43 (footnote omitted); 
accord, e.g., 3 Weil & Brown, Civil Procedure Before Trial ¶ 12:599 (2019). 
 
The facts of this case illustrate the reasons why unallocated offers to multiple plaintiffs are not 
allowed.  There is no way of determining whether any one individual plaintiff did or did not 
recover more than he or she was offered in the § 998 offer.  To be sure, the three plaintiffs 
collectively recovered less than defendants were offering, though by only a slender margin.  But 
did any one of them fail to recover more than offered?  There’s no telling.  Take Denise as the 
lead example:  She recovered $10,420.  But how much was Denise individually offered in the 
§ 998 offer?  Individually she wasn’t offered anything.  Had the offer been accepted, it would 
have been necessary for the three plaintiffs to negotiate among themselves as to how to split up 

https://advance.lexis.com/search/?pdmfid=1000516&crid=81096201-ae50-4daa-9352-8726f7c757f9&pdsearchterms=27+cal+app+5th+242&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=1gr9k&prid=0f6acd05-65b3-4d3a-9345-9b7ca0dacb25
https://advance.lexis.com/search/?pdmfid=1000516&crid=81096201-ae50-4daa-9352-8726f7c757f9&pdsearchterms=27+cal+app+5th+242&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=1gr9k&prid=0f6acd05-65b3-4d3a-9345-9b7ca0dacb25
https://advance.lexis.com/search/?pdmfid=1000516&crid=81096201-ae50-4daa-9352-8726f7c757f9&pdsearchterms=27+cal+app+5th+242&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=1gr9k&prid=0f6acd05-65b3-4d3a-9345-9b7ca0dacb25
https://advance.lexis.com/search/?pdmfid=1000516&crid=81096201-ae50-4daa-9352-8726f7c757f9&pdsearchterms=27+cal+app+5th+242&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=1gr9k&prid=0f6acd05-65b3-4d3a-9345-9b7ca0dacb25
https://advance.lexis.com/search/?pdmfid=1000516&crid=81096201-ae50-4daa-9352-8726f7c757f9&pdsearchterms=27+cal+app+5th+242&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=1gr9k&prid=0f6acd05-65b3-4d3a-9345-9b7ca0dacb25
https://advance.lexis.com/search/?pdmfid=1000516&crid=81096201-ae50-4daa-9352-8726f7c757f9&pdsearchterms=27+cal+app+5th+242&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=1gr9k&prid=0f6acd05-65b3-4d3a-9345-9b7ca0dacb25
https://advance.lexis.com/search/?pdmfid=1000516&crid=81096201-ae50-4daa-9352-8726f7c757f9&pdsearchterms=27+cal+app+5th+242&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=1gr9k&prid=0f6acd05-65b3-4d3a-9345-9b7ca0dacb25
https://advance.lexis.com/search/?pdmfid=1000516&crid=81096201-ae50-4daa-9352-8726f7c757f9&pdsearchterms=27+cal+app+5th+242&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=1gr9k&prid=0f6acd05-65b3-4d3a-9345-9b7ca0dacb25
https://advance.lexis.com/search/?pdmfid=1000516&crid=81096201-ae50-4daa-9352-8726f7c757f9&pdsearchterms=27+cal+app+5th+242&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=1gr9k&prid=0f6acd05-65b3-4d3a-9345-9b7ca0dacb25
https://advance.lexis.com/search/?pdmfid=1000516&crid=81096201-ae50-4daa-9352-8726f7c757f9&pdsearchterms=27+cal+app+5th+242&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=1gr9k&prid=0f6acd05-65b3-4d3a-9345-9b7ca0dacb25
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the lump sum.  The statute does not contemplate or allow an offer requiring that.  Meissner v. 
Paulson (1989) 212 Cal.App.3d 785, 791. 
 
Defendants seek to bring themselves within the “unity of interest” exception, but it plainly does 
not apply here.  The exception has been applied, for example, to a husband and wife suing for a 
community property injury (Vick, 110 Cal.App.4th 206), or to a single person suing arguably in 
three related capacities (Peterson, 154 Cal.App.4th 498).  But it has been rejected, for example, 
in a case with both wrongful death claims by survivors and surviving claims for injury to the 
decedent (Williams, 27 Cal.App.5th 225).  The key in either case is the unitariness and 
indivisibility of the plaintiffs’ claim and injury. 
 
The three plaintiffs here did not have “a unity of interest such that there [was] a single, indivisible 
injury”.  (Peterson, 154 Cal.App.4th at 505.  On the contrary, although the claims of the three 
plaintiffs arose from the same series of events, their damages claims were entirely distinct.  
They were argued separately to the jury, and the verdict form expressly called for the jury to find 
a damages amount separately as to each plaintiff – which it did. 
 
Defendants concede there was no “indivisible injury”, but nevertheless argue that because the 
three plaintiffs are a mother and two adult children, they should be deemed to have a “unity of 
interest”.  What they don’t have, however, is a unity of damages claims.  It was in large part at 
defendants’ own insistence that the case was put to the jury on the basis of separate proofs and 
amounts of damages. 
 
The Court accordingly grants plaintiffs’ motion to strike defendants’ memorandum of costs in its 
entirety.  The plaintiffs were unambiguously the prevailing parties in the trial, each having 
recovered damages from defendants.  The only basis on which defendants say they were 
entitled to recover costs was their § 998 offer – which, however, was invalid. 
 
(The Court also notes that plaintiffs have now paid their jury fees, so the OSC for October 28 on 
that concern is vacated.) 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00790 
CASE NAME: WALKER VS G.C. BLOCK 
HEARING ON MOTION TO/FOR STRIKE/TAX PLAINTIFF MEMO OF COSTS 
FILED BY G.C. BLOCK INVESTMENTS, LLC, PATRICK GALLAGHER 
* TENTATIVE RULING: * 
 
Defendants move to strike or tax plaintiffs’ memorandum of costs.  The motion is granted in 
part, but only as to the $30,427 that plaintiffs (correctly) concede to have been improperly 
claimed.  The motion is denied otherwise. 
 
Defendants’ motion rests principally on the argument that defendants made a valid offer to 
compromise under Code of Civil Procedure § 998, and plaintiffs ended up recovering less than 
the offer, so that they cannot recover their costs incurred after the offer.  In Line 6 the Court 
rejects that argument, holding that defendants’ § 998 offer was invalid because it was not 
allocated among the three plaintiffs. 
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Section 998 aside, defendants make two additional attacks on plaintiffs’ memorandum of costs 
as including unrecoverable items. 
 
The larger of these addresses what plaintiffs called “special appearance fees”, coming to 
$30,427.  Plaintiffs have conceded that these were inappropriate, and have filed an amended 
memorandum omitting them.  The motion is granted to the extent of these items. 
 
Beyond that, defendants very cursorily suggest that plaintiffs should not recover their motion 
filing fees for several unsuccessful discovery motions (which defendants’ motion does not 
quantify or otherwise identify).  The point is not well taken.  Plaintiffs are unambiguously the 
prevailing parties here.  Their discovery motions were legitimately sought in support of their 
case.  Prevailing parties need not have prevailed on every last procedural step or motion.  To be 
taxable, a particular item of costs must be shown to have been unreasonably or unnecessarily 
incurred.  That’s not shown just because the motions were denied. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-00912 
CASE NAME: MILLER VS. QUALITY POOL 
HEARING ON MOTION FOR SUMMARY ADJUDICATION TO SECOND AMENDED 
COMPLAINT FILED BY BLACK DIAMOND PAVER STONES & LANDSCAPE, INC, 
* TENTATIVE RULING: * 
 
Defendants Black Diamond Paver Stones & Landscape, Inc., and its two owners Roger and 
Tiffany Van Alst, move for summary adjudication against certain of plaintiff’s causes of action.  
This is technically presented as two separate motions, this Line 8 and Line 9, because of the 
flurry of pleadings activity over this last summer as trial approached.  This Line 8 is a motion 
directed at certain causes of action in plaintiffs’ First Amended Complaint (FAC).  Shortly after 
this motion was filed, plaintiff was given leave to file a Second Amended Complaint (SAC) 
asserting certain additional causes of action.  Showing better cooperation and common sense 
than has marked some other aspects of this litigation, the parties agreed (1) that the summary 
adjudication motion directed to the FAC could proceed as filed, and not be deemed mooted by 
the filing of the SAC; and (2) that defendants could also move for summary adjudication as to 
the newly added causes of action in the SAC, after what would otherwise be the deadline for 
summary adjudication motions.  The Court accepts and salutes this procedural accommodation. 
 
In the present motion, Line 8, the moving defendants seek summary adjudication against certain 
parts of the FAC.  Specifically, they contend: 

 Several causes of action must be dismissed as against the individual defendants, the 
Van Alsts, because they cannot be personally liable for any of those claims. 

 A cause of action asserted under Bus. & Prof. Code §§ 7167 and 7168 must be 
dismissed because those statutes apply only to contracts to build swimming pools, and 
Black Diamond’s contract with plaintiff did not involve any swimming pool. 

 Plaintiff’s eleventh cause of action against all moving defendants, for breach of fiduciary 
duty, must be dismissed because defendants were in no fiduciary relationship with 
plaintiff. 
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The Court concludes that defendants are correct in each of these three arguments, and the 
present motion is accordingly granted. 
 

The Van Alsts’ Personal Liability 
 
Defendants contend that the two individual defendants cannot be liable for any of the causes of 
action asserted against them because it was only the corporation, Black Diamond, that 
undertook contractually to perform construction services for plaintiff, and neither of these 
individuals personally had any role in Black Diamond’s performance or nonperformance.  They 
therefore did not personally commit any of the torts or other wrongs alleged.  (Roger Van Alst 
did have some contact with plaintiff after plaintiff terminated the contract, seeking to salvage the 
contractual relationship; but plaintiff does not argue that Roger’s personal involvement at that 
stage would give rise to personal liability.) 
 
Plaintiff does not contest defendants’ undisputed factual showing that neither of the Van Alsts 
had any personal involvement in this project or dispute.  Instead, he argues that they may be 
liable on an alter ego basis.  If that theory of liability were properly before the Court, this motion 
would have be denied regardless of whether plaintiff’s facts are or are not adequate to support 
an alter ego theory, because defendants’ motion does not seek to negate any such theory.  On 
that basis, it would have to be said that defendants’ motion did not shift the burden to plaintiff to 
show triable facts as to alter ego. 
 
The Court agrees with defendants, however, that no alter ego theory is properly presented at 
the summary judgment stage, because plaintiff has not pleaded any such theory.  Plaintiff does 
not claim to have included any such theory in his FAC, or for that matter in his SAC even though 
the latter was actually filed after this motion was filed. 
 
There is some disagreement and disarray in California case law as to whether an alter ego 
theory does or does not have to be pleaded in order to be relied on at trial.  See, e.g., the 
discussion of case law in Leek v. Cooper (2011) 194 Cal.App.4th 399, 413-14, and Auer v. 
Frank (1964) 227 Cal.App.2d 396, 403.  The Leek case is the most recent word on this point, 
however, as well as the only case drawn to our attention that addresses this point specifically in 
the procedural context of summary judgment.  The Leek court noted the settled law to the effect 
that the pleadings frame the issues to be determined by the summary judgment procedure, and 
accordingly a moving defendant is under no obligation to meet any possible theory of liability 
that is not pleaded in the complaint.  The court said: 
 

“‘The function of the pleadings in a motion for summary judgment is to delimit the 
scope of the issues … .’ [Citations.]”  (FPI Development, Inc. v. Nakashima 
(1991) 231 Cal.App.3d 367, 381, quoting Orange County Air Pollution Control 
Dist. v. Superior Court (1972) 27 Cal.App.3d 109, 113.)  The pleadings are the 
“outer measure of materiality in a summary judgment proceeding.”  (FPI 
Development, Inc., at p. 381.)  The summary judgment procedure “presupposes 
that the pleadings are adequate to put in issue a cause of action or defense 
thereto.  [Citation.]  However a pleading may be defective in failing to allege an 
element of a cause of action or in failing to intelligibly identify a defense thereto.  
In such a case, the moving party need not address a missing element or, 

https://advance.lexis.com/search/?pdmfid=1000516&crid=20accdaf-98b8-4998-b032-8d355c648571&pdsearchterms=194+cal+app+4th+412&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=_f6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=20accdaf-98b8-4998-b032-8d355c648571&pdsearchterms=194+cal+app+4th+412&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=_f6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=20accdaf-98b8-4998-b032-8d355c648571&pdsearchterms=194+cal+app+4th+412&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=_f6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=20accdaf-98b8-4998-b032-8d355c648571&pdsearchterms=194+cal+app+4th+412&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=_f6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=20accdaf-98b8-4998-b032-8d355c648571&pdsearchterms=194+cal+app+4th+412&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=_f6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=20accdaf-98b8-4998-b032-8d355c648571&pdsearchterms=194+cal+app+4th+412&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=_f6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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obviously, respond to assertions which are unintelligible or make out no 
recognizable legal claim.  The summary judgment proceeding is thereby 
necessarily transmuted into a test of the pleadings and the summary judgment 
motion into a motion for judgment on the pleadings. In these circumstances it has 
been said that a defendant's ‘motion for summary judgment necessarily includes 
a test of the sufficiency of the complaint and as such is in legal effect a motion for 
judgment on the pleadings.’  [Citation.]”  (Id. at p. 382.) 

 
194 Cal.App.4th at 412.  The court accordingly held that plaintiffs who had not pleaded an alter 
ego theory could not adduce it in opposition to the defendant’s otherwise well-taken summary 
judgment motion. 
 

We agree with the trial court that plaintiffs did not adequately plead an alter ego 
theory of recovery in their complaint. This being the case, defendant Cooper was 
under no duty to negate an alter ego claim. 
…. 
Because the alter ego theory was not adequately pleaded, Cooper had no 
burden to show that plaintiffs' alter ego claim could not be established.  “Where a 
complaint does not state a cognizable claim, … a defendant has no obligation to 
present evidence to negate a legally inadequate claim.”  (Hansra v. Superior 
Court (1992) 7 Cal.App.4th 630, 638–639.)  Cooper therefore had no obligation 
to adduce evidence to negate an alter ego theory in his motion for summary 
judgment, and the trial court properly granted the motion. 

 
194 Cal.App.4th at 406, 416.  The court noted prior cases in which unpleaded alter ego theories 
had been allowed at trial or in other procedural postures (including the case relied on by plaintiff 
here (Pan Pacific Sash & Door Co. v. Greendale Park, Inc. (1958) 166 Cal.App.2d 652), but 
“conclude[d] they were presented in a different procedural posture than the case before us, and 
are not compelling authority in this case.”  194 Cal.App.4th at 413. 
 
(The Leek court went on to examine the substantive sufficiency of the plaintiffs’ alter ego theory, 
but in the context of considering their request for leave to amend the pleadings.  No such issue 
is presented here, as plaintiff has made no such request – and indeed, has amended the 
pleadings after this motion was filed, still without pleading an alter ego theory.) 
 
The Leek case is on all fours with the present case, and is controlling.  Accordingly, the motion 
must be granted as to individual liability.  Plaintiff has not attempted to meet defendants’ factual 
showing as to all pleaded theories of liability, and cannot adduce unpleaded theories to defeat 
summary adjudication. 
 

Sections 7168 and 7169 
 
Plaintiff has not opposed this part of defendants’ motion, which is meritorious. 
 
 
 
 

https://advance.lexis.com/search/?pdmfid=1000516&crid=20accdaf-98b8-4998-b032-8d355c648571&pdsearchterms=194+cal+app+4th+412&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=_f6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=20accdaf-98b8-4998-b032-8d355c648571&pdsearchterms=194+cal+app+4th+412&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=_f6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=20accdaf-98b8-4998-b032-8d355c648571&pdsearchterms=194+cal+app+4th+412&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=_f6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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Fiduciary Duty 
 
The Court also agrees with defendants (including Black Diamond) that no fiduciary duty claim 
exists here. 
 
Plaintiff alleges Black Diamond, its employees, officers and owners, held Black Diamond out as 

a designer-builder. Thus, it had a fiduciary duty as the project designers to exercise a due care 

in the performance of their respective design and supervision functions. 

Defendants move for summary adjudication on the ground the undisputed facts show there was 

no fiduciary relationship between Plaintiff and Defendants Black Diamond and Roger and 

Tiffany Van Alst.  (UDF Nos. 25, 26, 27, 28.)  Defendants argue a construction contract does not 

give rise to a fiduciary relationship.  

Plaintiff opposes the motion, arguing Black Diamond held itself out as design-builder.  (PAF No. 

13.) Plaintiff argues the design builder assumes the responsibilities of a design professional and 

owe the highest duties to their client.  (See Palmer v. Brown (1954) 127 Cal.App.2d 44, 59.)  

Plaintiff argues that trust and confidence is reposed in the design-builder that necessarily 

creates a fiduciary duty.   

Plaintiff cites to Palmer v. Brown (1954) 127 Cal.App.2d 44, 59, where the court held that an 

architect owed fiduciary duty of loyalty and good faith to his client, but Plaintiff cites to no 

California case that holds design-build contractors owe fiduciary duties to homeowners. 

“Technically, a fiduciary relationship is a recognized legal relationship such as guardian and 

ward, trustee and beneficiary, principal and agent, or attorney and client…   The essence of a 

fiduciary or confidential relationship is that the parties do not deal on equal terms, because the 

person in whom trust and confidence is reposed and who accepts that trust and confidence is in 

a superior position to exert unique influence over the dependent party. (Barbara A. v. John G. 

(1983) 145 Cal.App.3d 369, 382-83.) There are no facts showing the existence fiduciary 

relationship.   

Plaintiff’s argument cites no California authority in support of the proposition that a designer-
builder owes any fiduciary duty.  He cites only a single ten-year-old journal article advocating for 
that position.  This is inadequate to establish California law in plaintiff’s favor. 
 

  

 9.  TIME:  9:00   CASE#: MSC17-00912 
CASE NAME: MILLER VS. QUALITY POOL 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY BLACK 
DIAMOND PAVER STONES & LANDSCAPE, INC, ROGER VAN ALST, TIFFANY 
* TENTATIVE RULING: * 
 
Counsel to appear for argument.  Due to the press of this calendar, the Court is unable to get 
a sufficiently developed tentative ruling on this motion prepared for posting by 1:30 today.  
Given the proximity of the trial date, however, the Court won’t just put the motion over another 
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week.  The Court hopes to have a tentative ruling available for counsel’s review when the 
attorneys appear for the 9:00 calendar. 
 
Given this situation, counsel need not contact the Court to contest the ruling on Line 8. 
 

  

10.  TIME:  9:00   CASE#: MSC18-02302 
CASE NAME: ABELLA VS. MILLER 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 

  

11.  TIME:  9:00   CASE#: MSC18-02302 
CASE NAME: ABELLA VS. MILLER 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 

  

12.  TIME:  9:00   CASE#: MSC19-00159 
CASE NAME: ARGABRIGHT VS NRT WEST, INC. 
HEARING ON MOTION TO/FOR APPL FOR TRIAL SETTING PREFERENCE PURS 
CCP 36 FILED BY BETTY L ARGABRIGHT 
* TENTATIVE RULING: * 
 
Counsel to appear to discuss trial setting and other scheduling matters. 
 
The Court is willing to set a trial date in the range discussed in the stipulation, with the caveat 
that there may be other cases already set for trial in that period.  However, the Court has 
significant concerns about what is to happen between now and then.  For example:  (1) Aren’t 
there parties that haven’t even appeared in the matter yet?  (2) Are the pleadings settled?  Will 
there be further demurrers or other pleading motions?  (3) What ADR has occurred, and what 
will need to occur over the winter and spring? 
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13.  TIME:  9:00   CASE#: MSC19-00496 
CASE NAME: DARCY MAUPIN VS CONTRA COSTA F 
HEARING ON DEMURRER TO COMPLAINT of MAUPIN FILED BY CONTRA COSTA 
FIRE PROTECTION DISTRICT, ROBERT MARSHALL, LEWIS BROSCHARD, 
* TENTATIVE RULING: * 
 
Defendants demur to the entire complaint.  The demurrer is sustained without leave 
to amend as to the 4th and 7th through 12th causes of action.  It is sustained with leave to 
amend as to the remaining causes of action.  Plaintiff may file and serve a first amended 
complaint within 28 days. 
 

Conceded Counts 
 
Plaintiff responds to the present demurrer by offering to dismiss without prejudice half of her 
twelve asserted causes of action, namely the 4th (retaliation), 7th (intentional infliction of 
emotional distress), 9th (whistleblower), 10th (defamation), 11th (Civil Code § 51.7), and 12th 
(Civil Code § 52.4).  No such dismissal document has been filed, however, so the Court treats 
the offer as a concession of the demurrer as to these causes of action.  The demurrer is 
sustained without leave to amend as to them. 
 
The Court observes that this ought to have been done in the meet-and-confer process, rather 
than requiring defendants to proceed with their demurrer on these points. 
 

8th Cause of Action (Negligence) 
 
Most of the above conceded counts were subject to the requirement of presentation of a tort 
claim to the relevant agency under the Tort Claims Act (Gov’t Code § 945.4).  Defendants 
demurred to all such causes of action on the twin grounds that plaintiff failed to file her 
governmental claim within six months of accrual of her causes of action (Gov. Code § 911.2), 
and that she failed to file this suit within six months of the agency’s denial of her claim (§ 945.6). 
 
The only non-conceded cause of action subject to this claim-filing requirement is the 8th, for 
negligence, based on the alleged inadequate response of certain defendants to plaintiff’s 
internal complaints.  Plaintiff argues that her agency claim was timely under § 911.2, pointing to 
allegations of events in April and May 2018.  She makes no response, however, to the problem 
of not having filed the present lawsuit within six months of the agency’s denial of her claim under 
§ 945.6.  The Board of Supervisors denied plaintiff’s claim on September 18, 2018.  This 
complaint was not filed until March 20, 2019 – just barely outside the six-month window. 
 
This timing defect cannot be cured.  Accordingly, the demurrer is sustained without leave to 
amend as to this cause of action. 
 

FEHA Claims:  Events Within the Limitations Period 
 
Plaintiff’s remaining causes of action are not subject to the requirement of pre-suit filing under 
the Tort Claims Act, because they are asserted under the Fair Employment and Housing Act 
(FEHA), Gov. Code § 12900 et seq., and related statutes.  As defendants concede, such claims 
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are not required to be presented as pre-suit agency claims.  Instead, they must be presented to 
the Department of Fair Employment and Housing (DFEH).  The deadline for such a filing is one 
year after accrual of the claims.  (Gov’t Code § 12960(d).)  Plaintiff filed her DFEH claim on 
June 27, 2018, and received a right-to-sue letter on the same date.  Defendants’ demurrer 
attacks these claims on the ground that all of plaintiff’s FEHA claims accrued prior to June 27, 
2017, and hence she missed the deadline for filing her DFEH claim on them. 
 
The demurrer’s argument overlooks that the complaint plainly alleges at least some conduct 
occurring after June 27, 2017, and hence within the limitations period.  It alleges that in July 
2017 plaintiff returned from her medical leave and started on her present assignment as an 
EMS captain.  She alleges that at an unspecified date, but thereafter, Marshall – the supervisor 
whose conduct is principally attacked in the complaint – defamed her by falsely denying her 
allegations of prior assaults.  In February 2018 plaintiff’s and Marshall’s physical work locations 
were changed to the same building, and indeed they were assigned offices next door to each 
other.  Plaintiff alleges, if somewhat vaguely, that Marshall’s unlawful conduct resumed in 
various ways thereafter, particularly at and after a fire to which both responded in late April 
2018.  Plaintiff also alleges that authorities within the fire department responded inadequately to 
these renewed problems with Marshall. 
 
Even if defendants are right that the statute of limitations bars their liability for any alleged 
conduct before June 27, 2017, they do not contend that the same bar would apply to any 
alleged violations after that date.  Further, while they don’t concede that the complaint 
adequately alleges actionable conduct within the limitations period, neither do they make 
any detailed or robust attack on such allegations on any substantive grounds apart from 
untimeliness. 
 
That still leaves an issue of what to do with the present demurrer, however.  If a given cause of 
action purports to mix both time-barred and timely allegations, a demurrer is not the right vehicle 
for throwing out the time-barred portion, because the Court could not sustain a demurrer to only 
part of a cause of action.  (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682.)  It is 
not at all clear, however, which of plaintiff’s FEHA-based causes of action would or would not 
stand on her allegations of 2018 conduct.  These allegations would appear to be more pertinent 
to (say) her 3d cause of action (hostile work environment) than to (say) her 1st cause of action 
(Family Rights Act).  But plaintiff’s complaint as presently pleaded does not so neatly identify 
which alleged facts pertain to which particular causes of action.  Moreover, the Court does not 
intend to constrain the manner in which plaintiff may seek to repackage her allegations of events 
within the limitations period into specific causes of action.  Accordingly, the Court sustains the 
demurrer with leave to amend as to these five causes of action.  That will better allow better to 
detail and categorize her allegations of 2018 conduct, and it will better allow defendants to 
evaluate those allegations on their substance. 
 
(The Court defers ruling at this point on whether plaintiff’s alleged functional demotion should be 
deemed to be a pre-limitations event because the decision was made in May, or post-limitations 
because plaintiff did not start the assignment until July.) 
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FEHA Claims:  Events Outside the Limitations Period 
 
In so amending, however, plaintiff must limit herself to claims arising from alleged events 
occurring after June 27, 2017.  The Court agrees with defendants that defendants are not liable 
for events before then, because they are outside limitations. 
 
(For clarity, the Court is not forbidding plaintiff from stating her allegations as to such events, 
if she contends that they are relevant for context or to shed light on the actionability of later 
events.  But they cannot themselves form the basis for liability.) 
 
Plaintiff acknowledges that most of the events alleged in her complaint occurred before June 27, 
2017, and hence chronologically outside the one-year limitations period.  She argues, however, 
that defendants may still be liable for those older events under the continuing violations doctrine, 
as announced in Richards v. CH2M Hill, Inc. (2001) 26 Cal.4th 798, 823: 
 

[W]hen an employer engages in a continuing course of unlawful conduct under 
the FEHA …, and this course of conduct does not constitute a constructive 
discharge, the statute of limitations begins to run, not necessarily when the 
employee first believes that his or her rights may have been violated, but rather, 
either when the course of conduct is brought to an end, as by the employer's 
cessation of such conduct or by the employee's resignation, or when the 
employee is on notice that further efforts to end the unlawful conduct will be in 
vain.  Accordingly, an employer who is confronted with an employee [asserting 
unlawful employment discrimination] may assert control over its legal relationship 
with the employee either by accommodating the employee's requests, or by 
making clear to the employee in a definitive manner that it will not be granting 
any such requests, thereby commencing the running of the statute of limitations. 

 
Plaintiff’s brief expends considerable effort arguing that defendants’ various alleged misdeeds 
constitute a continuous course (or courses) of action with the 2018 events she alleges – an 
argument that defendants rigorously contest.  But plaintiff’s argument addresses only part of the 
issue.  Even if these events constitute a continuing violation, they are still time-barred if the 
cause of action for such continuing violation accrued more than a year before filing.  And that’s 
where plaintiff runs into trouble. 
 
Richards holds that a continuing-violation cause of action accrues “when the employee is on 
notice that further efforts to end the unlawful conduct will be in vain” (id.).  If that is true, 
however, Richards is clear that the continuing violation has accrued, and plaintiff is not excused 
from suing simply because the offending conduct continues to occur. 
 

On the other hand, we find merit in CH2M Hill's argument that permitting an 
employee indefinitely to delay the filing of a lawsuit based on the employer's 
[continuing unlawful conduct] would be contrary to the FEHA's statute of 
limitations and potentially prejudicial to the employer.  When "the hope that 
conditions will improve or that informal conciliation may succeed" [citation 
omitted] is unreasonable, as when an employer makes clear that it will not further 
accommodate an employee, justification for delay in taking formal legal action no 
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longer exists.  If the employer has made clear in word and deed that the 
employee's attempted further reasonable accommodation is futile, then the 
employee is on notice that litigation, not informal conciliation, is the only 
alternative for the vindication of his or her rights. Barring a constructive 
discharge, it is at that point the statute of limitations for the violation begins 
to run. 

 
(26 Cal.4th at 822-23; accord, e.g., Cucuzza v. City of Santa Clara (2002) 104 Cal.App.4th 
1031.) 
 
That is what plaintiff’s complaint alleges (¶¶ 21, 22): 
 

Meanwhile, on April 21, 2017, Plaintiff received an email from CANNON stating 
that CCCFPD’s investigation of MARSHALL’s conduct substantiated Plaintiff’s 
allegations against him.  On information and belief, MARSHALL was not 
subjected to substantive disciplinary action after the investigation, even though 
Plaintiff’s allegations against him were sustained.  MARSHALL retained his 
position after the investigation. 
 
In May 2017, Plaintiff met with BROSCHARD and CANNON, to discuss her work 
situation, given that she was precluded on a medical basis from working under 
MARSHALL due to MARSHALL’s prior conduct.  During the meeting, Plaintiff 
was told that there were no open positions for her within CCCFPD.  She was also 
told that if an alternate assignment could not be found at CCCFPD, then her only 
option would be to transfer to another County job with a lower salary and fewer 
benefits.  Plaintiff contends that CCCFPD’s response to her now-substantiated 
allegations of harassment by MARSHALL amounted to retaliation against her.  
That is, CCCFPD essentially punished Plaintiff for being medically unable to work 
under MARSHALL, due to MARSHALL’s harassing conduct, by forcing Plaintiff 
out of her position rather than disciplining and/or transferring MARSHALL. 

 
Thus, plaintiff herself concluded in April and May 2017 that her employer was not going to fix the 
Marshall problem.  It was willing, at best, only to transfer plaintiff to a (somewhat less desirable) 
alternative position where she would not remain in contact with Marshall.  Plaintiff alleges in 
detail why that was not an acceptable result; indeed, the employer’s refusal to remedy 
Marshall’s abuses is a central theme of plaintiff’s whole case.  And in any event, even if one 
views this Marshall harassment problem as one that was (temporarily) remedied by transfer in 
May 2017, only to be revived by relocation in 2018, that in itself militates against it being viewed 
as a “continuous” violation. 
 
Plaintiff will not be free to remedy this pleading defect simply by deleting the above allegations.  
If she contests this tentative to seek leave to amend in a way that will continue to assert a 
continuing-violation theory, she should come to the hearing prepared to explain in some detail 
how that could be done in the face of the above-quoted allegations.  (Moreover, any such effort 
will still raise defendants’ arguments that there is no continuing violation, on which the Court is 
not ruling now.) 
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14.  TIME:  9:00   CASE#: MSC19-01344 
CASE NAME: MICHAEL WILSON VS GREGORY HARP 
HEARING ON DEMURRER TO COMPLAINT of WILSON FILED BY FAYEDINE 
COULTER 
* TENTATIVE RULING: * 
 
Defendant Coulter’s demurrer is overruled.  Defendant must file and serve her answer by 
November 1, 2019.  This two-page demurrer contains only form-book citations about procedural 
points, but does not contain any discussion at all as to the allegations or theories of the 
complaint or why they are insufficient.  Defendant cannot expect the Court to dismiss the case 
just because defendant says the case is factually frivolous as against herself. 
 

  

15.  TIME:  9:00   CASE#: MSC19-01392 
CASE NAME: HAMANO VS ROWE 
HEARING ON MOTION TO/FOR DISMISS THE COMPLAINT FILED BY JULIE A 
ROWE 
* TENTATIVE RULING: * 
 
Defendant Rowe (in pro per) has filed a one-and-a-half page document captioned Motion to 
Dismiss the Complaint.  The motion cursorily recites legal conclusions about why defendant 
thinks the complaint’s allegations are false or defendant has defenses to it, apparently simply 
asking the Court to take defendant’s word for it that the case is unmeritorious.  This is not a 
proper way of presenting her denials or defenses, and so the motion is denied. 
 
The Court notes that Rowe has also filed a purported proof of service of her answer to the 
complaint.  There is no such answer in the Court’s file, however.  The present motion is not a 
proper response to the complaint. 
 
Instead, Rowe has subsequently filed a demurrer to the complaint, which is calendared for 
November 15.  The Court will take up the demurrer at that time. 
 
Finally, the Court also notes that neither this motion nor the demurrer complies with CRC 
3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.Defendant is directed to review 
these rules and comply with them as to any future filings.  Failure to do so may result in rejection 
or disregard of nonconforming papers. 
 

  

16.  TIME:  9:00   CASE#: MSC19-01430 
CASE NAME: JOHNSON-TALBERT VS HOUSTON 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT AND JUDGMENT FILED BY 
YVONNA HOUSTON 
* TENTATIVE RULING: * 
 
Defendant’s motion for relief from default is granted.  Defendant is given to October 25 to file 
and serve her answer or other response to the complaint. 
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Assuming that the single-spaced document attached to the motion is intended as her proposed 
answer, however, the Court suggests that defendant rethink the proper format and content of an 
answer to a complaint.  That document likely will be turned away at the filing window. 
 
Plaintiff has filed an opposition not addressing the motion on its merits, but asserting only that 
the motion was not properly served.  If that were true, the remedy would not be to deny the 
motion, but to put it over to allow plaintiff to respond to it.  Defendant, however, has filed a proof 
of service stating that the motion was timely served.  Further, the motion is straightforward 
enough to cause the Court to assume that if plaintiff really had any substantive or factual 
grounds for opposing it, we’d be hearing those grounds in the opposition.  Accordingly, the 
Court proceeds to decide the motion now. 
 

  

17.  TIME:  9:00   CASE#: MSN19-1760 
CASE NAME: PETITION OF WHITNEY RANDLE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
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 17.5.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. HASSAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY PACIFIC FINANCIAL CA LLC, et al. 
* TENTATIVE RULING: * 
 
Counsel to appear.  The Court has reviewed both sides’ briefs and other supporting 

documents, and it has a number of major questions about this motion on which it would like to 

hear further from counsel. 

If the attorneys want to proceed to address these questions on October 11, they may appear for 

oral argument.  It might be better for all concerned, though, to put this over a short period so that 

both sides can address the questions in writing.  If the attorneys prefer, they can save 

themselves an appearance tomorrow by e-mailing their agreement to a further hearing date and 

briefing schedule. 

The Court’s questions are numbered and indented. 

The Scope of the Claims in the FAC. 

1.  As the Court understands it, all claims made in the FAC against PacFin and/or 

Boomershine arise from alleged events occurring prior to April 2016.  That is, there are no 

alleged wrongs that are argued to be outside the scope of the release because they 

occurred after the date of the April 2016 Settlement Agreement release.  Is that correct? 

2.  And similarly, are there any pre-April 2016 claims that plaintiffs argue are unreleased 

because plaintiffs did not have knowledge or notice of them at the time of the April 2016 

Settlement Agreement?  The moving defendants have (properly) exerted considerable 

effort to showing that all claims in the FAC were known or suspected at the time of the 

April 2016 Settlement Agreement.  The Court does not see anything in plaintiffs’ 

opposition that purports to dispute that. 

Thus, it appears to the Court that if the release in the April 2016 Settlement Agreement is 

operative, it does indeed defeat all of plaintiffs’ claims against Boomershine and PacFin, as their 

motion contends. 

Boomershine and the April 2016 Settlement Agreement. 

In their reply brief, moving defendants make the point that Boomershine personally was not a 

party to the April 2016 Settlement Agreement; from which defendants argue, she had no 

personal duties under the April 2016 Settlement Agreement and therefore couldn’t have been in 

breach of such personal duties. 

3.  But then the question is, if Boomershine personally wasn’t a party to the April 2016 

Settlement Agreement, how does she have an affirmative defense of having been 

released by the April 2016 Settlement Agreement?  The release says that it releases 

only “parties”, meaning parties to the April 2016 Settlement Agreement.  If she’s not a 
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“party” for purposes of owing any personal duties, how is she a “party” for purposes of 

being released? 

PacFin’s Performance Under the 4/16 Settlement Agreement. 

Under either side’s reading of the release language in the April 2016 Settlement Agreement, the 

effectiveness of the release given to PacFin in that contract is conditioned on (at least) PacFin’s 

own performance of its duties under the April 2016 Settlement Agreement. 

4.  Plaintiffs argue that PacFin did not fully perform its duties under the April 2016 

Settlement Agreement.  They cite, however, only to plaintiffs’ responses to the Separate 

Statement, items 91 and 95-97.  Have plaintiffs made any other argument (or evidentiary 

showing) that PacFin failed to perform? 

5.  What is the significance of item 91?  It appears to be a (potential) disagreement as to 

a point of PacFin’s liability for events occurring prior to April 2016.  Assuming plaintiffs 

are right about that, though, that’s still a claim that would (potentially) be released by the 

April 2016 Settlement Agreement.  It’s not an allegation of how PacFin failed to perform 

its duties under the April 2016 Settlement Agreement.  The Court can’t see how it’s 

relevant to the affirmative defense of release. 

6.  That leaves items 95-97, which assert that PacFin didn’t perform its duties under the 

April 2016 Settlement Agreement because it didn’t deliver stamped plans.  Is there 

anything else that is being asserted here as a failure of PacFin’s performance? 

7.  The Court takes the actual facts of performance to be uncontested, namely that 

PacFin did deliver pdf plans but did not deliver stamped plans.  Right? 

If so, then the question is whether the April 2016 Settlement Agreement did or did not require 

delivery specifically of stamped plans.  The Court sees two potentially relevant provisions of the 

April 2016 Settlement Agreement.  On page 2, PacFin and/or Boomershine are to “transfer 

property to 29SW” (meaning the Alabama property).  And on page 3, “RH” (which includes 

PacFin) is to “provide any requested information … including but not limited to plans, permits, 

contractors’ contact information, and all other information and documentation essential to 

providing 29 SW the ability to immediately commence managing the renovation of these 

projects”. 

8.  On what basis should the Court construe the contract’s reference to “plans” as 

meaning stamped plans as opposed to plans in some other format, such as pdf?  Does 

either side offer any parol evidence as to what the parties meant by that term at the time 

of making the April 2016 Settlement Agreement? 

9.  Assuming there is no parol evidence as to what was meant in April 2016, it appears 

that the question then becomes whether stamped plans (a) were in fact requested, and 

(b) were “essential to providing 29 SW the ability to immediately commence managing 

the renovation”.  Are those disputed fact issues? 
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The Breadth of the Performance Condition 

on the April 2016 Settlement Agreement’s Release Language. 

Plaintiffs contend that even if PacFin did perform its own obligations under the April 2016 

Settlement Agreement, the April 2016 Settlement Agreement’s release language is conditioned 

on all the parties (including plaintiffs themselves) performing all their obligations under the April 

2016 Settlement Agreement.  If any one of the parties failed to perform any one of its or his 

duties, then (according to plaintiffs) the entire release provision is ineffective as to everybody, 

and all pre-April 2016 wrongs or liabilities remain unreleased. 

10.  Is that a correct statement of plaintiffs’ contention? 

11.  The Court does not see that anyone has offered any parol evidence bearing on this 

question – namely whether party A’s release is or is not conditioned on party B’s 

performance.  Is there any such parol evidence? 

12.  If there isn’t, isn’t it the law that construction of this contract language is a question 

of law for the Court, whether the language being construed is clear or unclear? 

13.  The Court follows plaintiffs’ literalist reading of the language to plaintiffs’ conclusion, 

that everybody’s release is hostage to everybody’s performance.  That, however, strikes 

the Court as a stilted and hyper-literal reading, and not reasonable in light of the parties’ 

normal expectations.  This appears to be off-the-shelf, plain-vanilla release language, 

not expressly crafted to any unusual intentions of these contracting parties.  It seems to 

the Court that absent something a lot clearer than this, the most natural assumption and 

intention of the parties would be that each party’s release is conditioned on that party’s 

own performance – but not on the performance of anyone else, especially anyone whom 

the released party cannot control.  Why isn’t that the most reasonable reading of this 

unremarkable release language? 

14.  In particular, the Court can conceive of a negotiation dynamic in which one party 

(plaintiff here) would decline to release any of the opposing parties, unless all of the 

opposing parties performed.  But that would call for a lot better clarity in the release 

language, or at least some parol evidence suggesting that such a hostage situation was 

contemplated, wouldn’t it? 

15.  And the further expansion of the release’s condition proposed by plaintiffs – namely, 

that PacFin’s release from plaintiffs could be held hostage to plaintiffs’ own contract 

performance – strikes the Court as simply bizarre.  It puts plaintiffs in a position to grant 

or deny the promised release at their own whim – and, moreover, to deny that release by 

means of themselves breaching their own contractual duties.  That can’t possibly be 

what was intended, can it? 

16.  And finally, even if that had been the intention, plaintiffs are contending in this 

litigation that they did perform all of their duties under the April 2016 Settlement 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/11/19 

 
 

- 23 - 

Agreement.  Right?  So how can they defeat summary judgment by positing that they 

didn’t do so? 

17.  Further, plaintiffs on this topic point to the allegations made against plaintiffs in the 

various cross-complaints, including PacFin’s.  But don’t all of those allegations 

themselves arise prior to April 2016, such that they themselves would be released by the 

April 2016 Settlement Agreement?  Any asserted fault of plaintiffs thus alleged wouldn’t 

represent plaintiffs’ failure to perform its duties in the April 2016 Settlement Agreement, 

and therefore wouldn’t defeat the release.  Right? 

The Thirteenth Cause of Action 

18.  In the first place, although PacFin is named as a defendant in the caption of the 

thirteenth cause of action, it doesn’t appear that it is accused of anything at all.  Is there 

any fraudulent transfer claim being asserted against PacFin? 

19.  As the Court reads the thirteenth cause of action, it does not allege that any 

defendant committed any primary wrong.  Rather, two defendants (Hassan and 

Boomershine) are separately accused of transferring property for the purpose of 

defeating plaintiffs’ eventual recovery against them in this action.  So if Boomershine 

otherwise defeats this lawsuit (by winning summary adjudication on the basis of release), 

then this thirteenth cause of action would be moot against her, right? 

20.  Boomershine seeks to defeat this cause of action by showing that the transfer she 

made of her personal residence occurred in 2012, before any of this dispute arose.  But 

plaintiffs respond that actually what they’re basing this cause of action on is an alleged 

transfer Boomershine made on September 19, 2016.  Boomershine’s motion does not 

address that claim, does it?  Isn’t that sufficient reason to deny summary adjudication as 

to this cause of action (assuming it’s not otherwise moot)? 

21.  And assuming that Boomershine has not forfeited her argument as to the 2016 

transfer by failing to address it in her motion, the Court can’t quite follow Boomershine’s 

argument as to why she wins summary adjudication as to the 2016 transfer.  What is her 

argument on this point? 

  

18.  TIME: 10:00   CASE#: MSC18-00080 
CASE NAME: WELLEN VS WELLEN; DUBLIN CREEK 
JURY TRIAL - SHORT CAUSE/ 15 DAY(S) 
* TENTATIVE RULING: * 
 
At the hearing last Friday this was put over to October 18. 

 

 


